ADDITIONAL 


INFORMATION 


For John Abernethy of Mayen, 
do oe ney os oy UN TUE EEE S> 41) ontario neezn, 
John Gorden of Rothemay, 


Law be found lyable for Damages, ariſing by his Predeceflors Deed, when the Crime 


4 -Olhemay being conſcious to himſelf, that as to the caſe in genera], an Heir cannat in 
was not cognoſced againſt the Predeceflor in his own time: Mayes is informed that 


: Rothemay has givenin a Petition to the Parliament,«pretending that = is 'a ſpe- 
ciality in this caſe, for making of Majer as Heir lyable, and the becialicy that he fixes upon is, 
that Jewes Abernathy his alleged tearing of the Leaves out of the Regiſter, was a Thift, and 
that Alexander Abernethy was a Reſetter by concealing them, and that by the Givil Law the ta» 
king away of Writs and Securities is eſteemed Thifc, and the away-takers a Theef ; and that 
be ſhal be lyable for che Damage not only as to the Value ofthe Write taken away, but likes» 
wife for the Damage and Intereſt of the Partie,as tothe value ofthe Sum containgd in the Write, 
Teg. 27. ff. de firtis, Qui tabulas vel cautiones qmovet, furti tenctury won tantum pratiii 


ipſarum tas 
by wverum jus { quod interfuit, quod ad aftimationem refertar ejus ) ſurwa wi in his tas 
ns ITO 1 che An wane ere wins ue 10 te fer 
the thing ſtoln, or value of it if not extanty not only the Thief himſelf, but his Heir was ly- 
able. Leg, 7. Par. 2. ff. de condiGione furtiva, condiftio rei furtive quierei babet perſecutionem hare. 
dem quoq;, furis obligat. 
| It is anſwered for Mayes, 1. The foreſaid Laws f#. de furtis, asto the Puniſhment of Thif 
are gone indeſuetude,as Is clear fromGroenwegen,de Legibus abrogatis, who is one ofthe Lawyers 
cited by the Purſuer himſelf. 2. They do not at all meet this caſe, becauſe theſe Laws are only 
io the caſe of a privat Thift, when a man comes into his neighbours Houſe, and ſteals out a 
Bond, or Writes of his Lands, and takes the ſamen away, or.deſtroys them: But this is not 
in the caſe of tearing Leaves out of a Publick Regiſter, or Razing the ſamen, for that is Criwen 
falfi, and puniſhable as falſhood, as is clear by the Leg. 1. 16. &' 23« of. a legew Cornelium, de 
faiſes, and L, I, par. 4- F$. and £.16,. 2. cod. And albeit the foreſaid 31 Law de furtis,men- 
tions likewiſe, $3 quis tabwlas inſtrumentorum rei publice municipi alicujus aut ſubripuerit aut inter« 
leverit, euns furti teneri, Itis clear by the gloſs upon that Law, and all the Lawyers that has wris 
ten upon the ſamen, that it is only underſtood of ſuch Writes, que ſunt i» patrimonio publico, and 
are ſtoln from a publick Servant, who has the keeping of them, but not of ſuch Writes que 
ſent in uſu publico, ſuch as publick Regiſters : And the tearing, vitiating, or razing of theſe, is 
by the Civil Law poſitively declared to be Crime falfi, as is clear from the foreſaid Titles, de 
falfis, lo that the Law cited out of the Title de furiis, does not at all concern this cafe, 

3. It isclear from the Common Law, that aZisfurti, an aQtion for Theft, is not compe= 
tent againſt the Heirsof the Thief, Par, 1+ inſtitat. de perpetuis & temporalibus aFion: Leg. 1+ ff. de 
privatis deli. civilis conſtitutio eft penalibus affionibus heredes non tenerl nec ceteros, quideme ſuce 
ceſſores id circo z nec furti conveniri poſment, And Leg, 15. cod. de furtiz, furti atione minime tee 
mers ſucceſſores, ignorare non debueyas, and many other Laws to that purpoſe, which being cited 
in the former Informations shal not be here repeated. 

4. There are many eminent Lawyers whoare of the Opinion, that i# cordiione furtiva, the 
Heir isnot lyable, but in quartum lucratus, info far as he reaps Benefit by the Crime. And 
particularly Cxjacine obſervat. 1:by 7. tit. 37. which is founded upon leg. :;. par. 12, ff, de pecu- 
lio ex furtiva canfa filis puiders familias condici poſſe conſtat : an vero in patrew, vel in dominum 
de peculio danda eff Queritur, & eif werive, in mo lecupletior Dominws faG#7 eſſet,. ex a 
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(2) 
faFo attionem de peculio dandam. Andleg. 3. par: uh fe de aGFion, rerum amotar. And therefore 
it is moſt agre-able to reaſon, that the foreſaid Law de condiGione furtiva, (hould only be un- 
' derſtood in the Terms of the other 'Laws, both in relation to that and other Crimes, that the 
Heir is only lyable in quantum lucratus, by the Crime, as the ſamine is agreed upon, by the moſt 
Eminent Lawyers that ever wrote upon that Subjed. 

. The AQion ex 'condiGione furtiva, by the Civil Law can never take place in this caſe, 
For the eff of the ſaid Aion, being torecover thething ſtollen, or in caſe it was not ex. 
rant the value of it; it is clear by the Title in the Civil Law, that if the thing ſtollen was de- 
livered back tothe Owner, there was no place for the laid Aion, Leg.z 8, f. de condidivn., 
furtiv, Si quidem obtulit fur, ſine dubio nu[[2 erat condifio, And Leg. 10 cod, ceterum namo fu- 
rum condictione tenetur, poſt ea quam Dominus poſſe:ſionems apprehendit. So that if in this caſe there 
be nopart of the Purſuers Eſtate takenfrom him, by the foreſaid pretended tearing out of the 
Leaves, or concealing them, But the Decreet of the Lords of Seſſion, Looſing the InterdiQis 
on being made up, and the Leaves being ordained to be inſert in the Regiſter, the Matter is 
entire, And it this caſe would have fallen under the ARion de condi&jone ſuriive, by the com- 
mon Law, as it could not, for the Reaſons foreſaid, yet the Decreet being made up, it is in 
the ſame caſe, as if the thing (tollen had been reſtored: In which caſe, it is clear by the Ci- 
vil Law, and common Senfe'and Reaſon, That the Aion ex condiGione furtiva takes no places 
So that Rothemay, either ignorantly or wilfully always miſtakes the caſe, as if he were in the 
caſe of a thing ſtoln and not reſtored, For ſuppoſe this had been a Thift, as it was not, (but 
ji it had been true, it was a Crime of another nature:) Yet was it ever heard of, that when a 
' Bond or other Write was (tola, if the Bonds and Writes were reſtored, or if cancelled, where 
the Tenor was made up, if inſucha caſe, either by the Civil Law, or any Law in the Chri- 
ftian World, AQion was ſuſtained againſt the Heir, for the away-taking or cancelling of the 
Papers, where the Papers were reſtored, or the Tenors made up, which is our caſe. 

6. Rothemay did expreſly found upon the forecited Law de condifione furtiva,in the Debate 
before the Lordsof Seffion ; and the Lords found no ſpeciality in the caſe upon that account, 
the ſame beivg fully cleared to them as aforeſaid; but remitted the general Point tobe deter- 
mined by the Parliament, How faran Heir can be lyable for Damnagesſuſtained by his Pres 
decefſors Deed, when the Crime was not cognoſced againſt the Predeceſſor in his own time 3 
ſo that if the Parliament ſhould give an Interloquitor upon any pretended Specialiry,it would 


not anſwer the general Queſtion, remitted by the Lords of Seffion to be determined by the 
Parliament, rhe general Pulur beiug the uvuly thing that wed cured Ang therefore what 


is now alledged be Retheway, as to the pretended Theft, is no ſpeciality. And ifthis had 
been lookt upon as a Speciality, the Lords of Seffion would have determined. the Caſe them- 
(elves, without remitting the ſame to the Parliament, And ſeivg to Decide the. Cafe upon a 
pretended Speciality, (where there is no Ground for it, and which is likewiſe fully cleared 
aid :aken off ) would not anſwer the general Point remitted by the Lords of Seffion, Mayer: 
humbly craves, that his Grace His Majefties High Commiffioner, and Honourable Eſtates of 
Farliament, may give their Interloquitor upon the general Point remitted by the Lords of 
S-fion, and Afloi zie him from this groundleſs Purſuit 2 "_—y ſeing it would be of a dans 
p-rous preparative to determine ſuch a Caſe upon ary Specialities : for there is no caſe 
that can occur, but the Parties would always-pretend ſome Speciality or other , neither is 


there any Speciality here ſuggeſted, or alledged in this caſe, but what is ſufficiently cleared 
and fully taken off, 


